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DECISION 
 

 
Description of Application: 
 
1  The appeal before the Subdivision and Development Appeal Board was brought 
by Gerard Scanlan. 
 
2  On June 25, 2021, the Development Authority approved the application of Ian 
Peleshok for a Changes to Site Plan: Multi-Residential Development (garbage enclosure) 
at Building:58 34 Avenue SW & 60 34 Avenue SW in the community of Erlton. The owners 
are Sunita Arshi (Peleshok) & Ian Peleshok, Joan Donaldson & Gerard Scanlan, Dylan 
& Melissa Sharun, and Sherry Trippel. The building has a land use designation of M-CG 
d72. The proposed use is a permitted use within the district. 
 
 
Procedural History: 
 
3  The hearing commenced on September 10, 2021 and concluded by video 
conference on that same date.  
 
 
Decision: 
 
4  The appeal is allowed, and the decision of the Development Authority is 
overturned. 
 
 
Submissions: 
 
5  The Board received oral and/or written submissions from: 
   

a) Gerry Scanlan, the appellant; 
 

b) Joan Donaldson, on behalf of the appellant; 
 

c) Mary Boyes, on behalf of the appellant (designer and expert witness); 

d) Ian Peleshok, applicant, opposed to the appeal; 

e) Sunita Peleshok, opposed to the appeal; 

f) Sherry Trippel, an owner, opposed to the appeal; and 

g) The Development Authority.  
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6 The Board also noted the written submissions of Dylan and Melissa Sharun and 
Avery Jubb and Robert Wickens provided in the Board Report.  
 
Preliminary Issue 
 
7 At the outset of this hearing the Board clarified that its mandate was only to deal 
with planning matters. It is not able to deal with issues associated with condominium law 
etc. Planning matters to be considered include such things as the change of the site plan 
and if the Development Permit (DP) had been issued correctly.  
 
Submission of the Development Authority.  
 
8 The Development Authority did not appear at this appeal, and provided its written 
submission in the Board Report.  
 
9 The proposed garbage enclosure is located in a setback area and constructed of 
non-maintenance-free materials. The applicable Area Redevelopment Plan (ARP) is the 
Erlton Area Redevelopment Plan (1983). 
 
10 The subject site is constrained by the existing buildings on site. The proposed 
location for the garbage bins at the rear of the visitor parking stall was deemed the most 
suitable location based on the site constraints.  
 
11 Moving the bins closer to the front of the site was discussed but would have 
resulted in the removal of the visitor parking stall. The relaxations were considered minor 
in nature. 
 
12  The DP Conditions of Approval require that the garbage bins be kept in a good 
state of repair at all times and the doors to the enclosures shall be kept closed while the 
bins are not actively in use for delivery or removal of refuse. Also, that spillage of the 
garbage bins shall not result in obstruction of the visitor parking stall.  
 
13 Based on the above factors approval of the DP was considered appropriate. 
 
Submission of the appellant 
 
14 Joan Donaldson, on behalf of appellant (partner) Gerald Scanlan, referred to a 
series of photographs that showed the 34th Avenue SW south elevation and the 
associated units of the four-plex.  Photographs were also shown of the location of bins 
for collection in adverse weather (snow) and the current bin storage in the alleyway.  
 
15 Ms. Donaldson provided an overview to permit a previous permit (DP 2013-4201), 
which was part of the title deed to the house and the terms on which the home was 
purchased.  
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16 She advised that this DP required the builder to accommodate four bins in each 
garage as part of the City of Calgary inner city density and waste management strategies. 
It also provided a visitor parking stall and a fence with gate access to/from the visitor’s 
parking spot and the alley. 
 
17 Following the relocation of the garbage bins to their current location (in the alley), 
the City sent a bylaw infraction order to the Condo Board President (the applicant) in 
March 2021. This order included a request for consultation between the owners which 
was rebuffed by the applicant. As well, during the development application process, there 
were attempts made by the City of Calgary to facilitate consultation with the owners which 
the applicant refused.  
 
18 Ms. Donaldson provided an overview of the new DP (2021-1955). She advised 
that this DP was sought without proper consultation of the owners/neighbors/or authority 
of the Condominium Board. 
 
19 She submitted that this proposed new DP moved the fence line closer, causing 
the bins to encroach upon her living space.  
 
20 The new DP would also damage renovations undertaken by the appellant. 
 
21 Ms. Donaldson listed further negative impacts the new permit would have on the 
use and enjoyment of her property. These included:  
 

• The proximity of the garbage to the property. 
• The overpowering smell of the garbage and the associated health and safety 

concerns (vermin). 
• The living room/deck view of the garbage. 
• The narrow passageway blocked by the garbage - no access through the gate. 
• People dropping off garbage 24/7 within a meter of her living room/deck. 
• The view of people going through the bins, which could threaten security.  
• The inability to remove snow and ice, restricting access in winter to the garage. 
• The value of the property being severely impacted by proximity to the garbage.  

 
22 Ms. Donaldson submitted that the new DP creates a negative zone in the corner 
of the property and does not conform to the Land Use Bylaw or the intent of the original 
DP. It further does not solve the problem of bin storage and the current storage of bins 
within garages.  
 
23 She advised that the conditions of the new DP are unenforceable and would only 
cause further conflict between neighbors. She referenced other options for garbage 
location, that had been acceptable to the City of Calgary.  
 
24 Ms. Donaldson submitted that it would be impossible for her and her partner to sell 
their home on what is effectively a dump site.  
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In support of the appeal 
 
25 Mary Boyes, on behalf of the appellant, reiterated the flaws with the new DP and 
expressed the negative impact it would have, both on the renovations undertaken by the 
appellant and on the use and enjoyment of their property.  
 
Opposed to the appeal    
 
26 Ian Peleshok, the applicant, submitted that at the time the fourplex was built in 
(2015), it was a requirement to have a visitor parking stall and garbage enclosure space 
for blue bins and black bins. He advised that with the introduction of the green bins, there 
was nowhere else to put them except outside in the area of the visitor parking stall.   
 
27 Mr. Peleshok advised that being aware of the City bylaws requiring garbage bins 
to be inside a building or designated garbage enclosure, enquiries were undertaken as 
to how to become compliant. 
 
28  He submitted that the majority of people in the neighbourhood leave their garbage 
bins outside and many simply have a walled-in section of their backyard fence along the 
back alley designated as an enclosure.  
 
29  After enquiries with the City of Calgary, it was disclosed that something similar to 
the above would require a development permit. This permit cost nearly $1800 and 
required numerous forms and professional drawings (including a revised site plan).  
 
30 The City of Calgary approved the application after almost 3 months, during which 
attempts were made by the City to modify the scope of the application by building an 
expensive, impractical garbage enclosure and by removing the visitor parking stall.  
 
31 The proposed option for the garbage enclosure space was voted upon at a Special 
General Meeting on August 22, 2019 in accordance with Alberta’s Condominium Property 
Act. Three out of four-unit owners voted in favour of this proposal, as it was the only 
option that satisfied the Land Use Bylaws for a garbage enclosure and visitor parking 
stall.  
 
32 All condo board members had been informed (including the appellant) by email 
that the development permit as voted upon by the condo board was to be applied for. 
 
33  He advised that the only neighbours impacted by this proposed garbage 
enclosure space would be to the west. These neighbours were spoken with beforehand, 
and no concerns were raised.  
 
34 In terms of location, Mr. Peleshok submitted that garbage bins have always been 
on the visitor parking stall, following the introduction of the green bins. 
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35 He advised that at the time of the appellant’s deck expansion, the expectation was 
that garbage bins would continue to be stored in the area of the visitor parking stall and 
that the amenity space would not encroach on the parking stall.  
 
36 He submitted that the garbage bins are not visible to the appellant (or any other 
neighbours) other than from the back alley directly north of the visitor parking stall.  He 
advised that the garbage bins are substantially lower than the fences and would not 
obstruct views. Further, he advised that the garbage bins themselves are designed to 
contain any odor produced from garbage. 
 
37 Mr. Peleshok agreed that use of the gate at the fence would be restricted or 
eliminated by the garbage enclosure space; however, he advised that the fourplex 
owners to the east (58 34 Ave SW) already do not have access to this gate, and they 
currently access the alley and visitor parking stall through their garage.  
 
38 He submitted that the proposed garbage enclosure space would not encroach on 
the vehicle parking stall nor would it prevent access for a vehicle to park there.  
 
In support of the applicant 
 
39 Sunita Peleshok, the partner of the applicant, highlighted the time, stress and cost 
dedicated to resolving this issue.  
 
40 Sherry Trippel, a fellow owner, submitted that she fully supported and approved 
the new DP.   
 
41 Further, she underlined that the Condo Board also agreed that the visitor parking 
stall must remain and be accessible. 
 
42 Recent owners, Dylan and Melissa Sharun expressed support of the proposed 
garbage enclosure and agreed that the visitor parking stall must remain and be 
accessible.  
 
Submissions of the neighbours  
 
43 Neighbours to the property, Avery Jubb and Robert Wickens advised that they 
were unaware that the proposed garbage enclosure was to be attached to their fence.  
 
44 They submitted that they had not received a request for attachment, nor had they 
granted any approval. They disagree with any encroachment on their property. 
 
 
Reasons: 
 
44  The Board reviewed all evidence and arguments, written and oral, submitted by 
the parties and will focus on key evidence and arguments in outlining its reasons. 
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45 The Board considered the Calgary Land Use Bylaw 1P2007 (LUB) and all relevant 
plans and policies affecting the proposed development.  
 
46 The Board finds, from a planning perspective, that there are several issues which 
make the approval of the development permit unacceptable. These are outlined below.  
 
47 Firstly, based on the drawings submitted, there is no “garbage container 
enclosure” provided as required under Regulation 566 Garbage of the LUB. The 
proposed garbage containers appear to be planned to be simply placed at the south end 
of the required visitor parking stall on the ground, aligned against the fence located at the 
south end of the visitor stall. A garbage container enclosure is a requirement under the 
LUB.  
 
48 Secondly, the gate providing visitor access from the visitor parking stall to the 
existing development will be rendered unusable as a result of the placement of garbage 
containers. This gate, a requirement under the original development permit issued for the 
overall development, serves to provide convenient access for visitors parking in the 
required visitor parking stall. With the gate being unusable, visitors will be required to 
walk a considerable distance down the back lane, up a flanking street and down 34th 
Avenue SW to the development. This is both impractical and unreasonable from a 
planning perspective. It is the Board’s view that the visitor stall will likely not be used as 
such, and may remain vacant or used as an additional long-term parking stall for one of 
the development’s residents. 
 
49 Thirdly, there is another practical planning matter at issue. There will be limited 
spatial capacity to move the containers out to the lane when pick-up of the garbage 
containers is required. This process will render the visitor parking stall unusable at pick-
up times, or will require the visitor parked in the visitor parking stall to have to be available 
to move the vehicle off the property. Although possible, this is highly unpractical and likely 
unmanageable, resulting in limitations to the function of the visitor parking stall.  
 
50 Fourthly, the Board notes there is adequate storage for garbage containers within 
the existing garages as contemplated by the original development permit for the overall 
development. In each garage’s south wall “bump-out”, there is room for four garbage 
containers, for a total of eight garbage containers for the development consisting of four 
dwellings. Evidence presented by the parties at the hearing indicated that the “bump-
outs” were being used for purposes other than their originally intended use which was 
supposed to have been for garbage containers. Golf clubs and other objects were seen 
in this area, forcing the garbage containers outside to the area currently designated as 
the visitor parking stall. It is the Board’s opinion that eight garbage containers will serve 
the development’s needs, all contained within the existing garages. 
 
51 The Board accepts the appellant’s view that the garbage containers, located as 
proposed, will present negative issues related to the appellant’s use, value and 
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enjoyment of the appellant’s property. Issues around odour, noise, safety, and other 
arguments presented by the appellant as being affected by the development will likely be 
prevalent. 
 
52 The Board finds that the confusion stated by the term “Permitted Use” in various 
sections of the Board Report in reference to the garbage containers is irrelevant. It is 
clear from the LUB that this Multi-Residential Development is a discretionary use, while 
“garbage container” is not a use. In either case, this matter was not considered to be a 
factor in the decision of this development permit application before the Board.  
 
53 The Board finds that this proposed development will materially interfere with or 
affect the use, enjoyment or value of neighbouring parcels of land. Therefore, the Board 
finds that the proposed development fails to meet the criteria of subsection 687(3)(d) of 
the Municipal Government Act.        
 
 
Conclusion: 
 
54  For the reasons set out above, the appeal is allowed, and the decision of the 
Development Authority is overturned. A development permit shall not be issued. 
 
 
 
 
___________________________________ 
Bill Chomik, Presiding Officer and Decision Writer 
Subdivision and Development Appeal Board 
 
Issued this day the 21st of September 2021 
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